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ABSTRACT

Indonesia consists of thousands of tribes withedéffit customs, languages and laws and
each has its own way of resolving disputes. Howéwey have something in common which is
the traditional custom ahusyawarah where parties are asked to compromise their isten®
seek an amicable settlement. The nature of mediadi in accordance with the mechanism of
musyawarah mufakat—reaching a unified agreement through negotiatiomediation—as the
indigenous way to settle disputes among the soamtynbers, for both private and public
matters. It can be assumed, therefore, that mediavould be preferred to other dispute
resolution processes as the parties play a domménin resolving their own disputes. 2008
the Supreme Court of Indonesia revised the reguiatin court-annexed mediation to be
implemented not only in the civil courts, but aissharia courts. It endorses mediation training
conducted at the community level to prevent digpigtdrom going to the courts, which may
increase the case backlog. The trainings can geosertified mediators in court from different
backgrounds such as NGO worker and tribal leaders.

This paper analyses aspects of the community medidtaining in Bali and Papua
starting from selection of participants (persowalitaits, level of education, professional
background, cultural issue, gender consideratiahramnmber of participants) to the methods and
syllabus. Cultural approaches being used accortirigcal culture, including time and venue
allocation, are also discussed to describe theuenimplementation of community mediation
trainings in the two provinces. Bali and Papua Hasen chosen as case studies because they still
strongly hold and practice traditional values ia thediation trainings that have been conducted.

This paper will present some findings from an eatibn of the community mediation
trainings and will examine whether community medimatas practiced in Indonesia is really a
form of mediation or arbitration, whether communitgdiation settlements can result in a final
and binding legal enforcement such as a court egithe clash between indigenous values and
state laws and gender issues.
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INTRODUCTION

Indonesians have been using litigation in countetsnlve their disputes since it was introduced
during the era of Dutch occupation. Neverthelessent developments indicate that this
mechanism has not been able to achieve its obgttivprovide a fast, simple and low-cost
procedure to settle a dispute. Many people arenpadifficulty in seeking justice in court,
especially vulnerable parties such as the poomanden. Many reasons are contributing to this,
such as accusations of corruption, lack of gooddrunesources, a complicated bureaucracy, and
a lack of funding. The indigenous people are &lsding it difficult to get access to justice in
court. Judges fail to pay attention to traditiommrms whenever they make decisions or
settlements because they are obligated to applgtttie laws. Previous research has indicated
that the failure to consider indigenous values tmaye contributed to the low rate of success in
the implementation of court decisions or settleme@mong other constraints (Indonesian
Institute for Conflict Transformation (IICT) 2005Decisions cannot be enforced because wider
stakeholders reject the outcome if they are naetcrordance with the norms of the local culture
(Lembaga Bantuan Hukum (LBH) Bali 2005).

There was a movement to return to the traditioray wf resolving disputes in the late 90’s as
one alternative to overcome the problems in colig. purpose was to give Indonesian society
the right to resolve their private disputes basedh®ir own indigenous mechanisms to create
justice. People were encouraged to play a domiwdain settling their disputes without court or
state interference. The Dutch government actumtknowledged and endorsed this traditional
procedure in its civil procedural laws for locakina people, which is not applied for the
Europeans. However, this approach is losing itstsid is no longer used (Tumpa 2008). The
basis of this approach is calledisyawarah

Musyawar ah asthe basis of dispute resolution

The nature of the mechanism mlisyawarah mufakat—reaching a unified agreement through
negotiation— is in accordance with mediation. Ithe indigenous way to settle disputes among
society members, for both private and public mat{@arnes 2007)Therefore, mediation has
actually been widely embraced and practiced byribes in Indonesia for a long time.

During the last decade mediation has become afisigmi formal alternative dispute resolution
process in Indonesia. A law has been issued t@useation and alternative dispute resolution
to settle private disputes, although mediationny segulated in one article (Law No. 30 Year
1999). It has also been practiced in a varietycohtexts such as banking, insurance,
environment, labour and in the judicial systemhe form of court-annexed mediation. A court-
annexed mediation model was newly introduced in32B9 the issuance of Supreme Court
Regulation No. 2 Year 2003.



Why mediation training?

Court-annexed mediation obligates judges to becttraamediators in settling private disputes

being brought into courts. However, due to th& laicjudges (especially in the rural areas), non
judges (such as lawyers, academics, community tea@¢c.) have been allowed to become
mediators in court. In order to become a medietaourt, these professionals have to undergo
40 hours of mediation training and pass the themy practical exams held by an institution

accredited by the Supreme Court of Indonesia. Stpreme Court also endorses mediation
training and practice at the community level toverg disputants from going to the courts,

which may increase the case backlogs.

Mediation gives more power to the disputants tlathe third party to decide the outcome of
their dispute (Bagshaw 2006). It is expected thatill create a fast, simple and low-cost
procedure for the parties. It can be assumedefirer, that mediation would be preferred to
other dispute resolution processes as the partss @ dominant role in resolving their own
disputes. These are the reasons why Indonesiaitutasfor Conflict Transformation (lICT)
prioritises to train mediation at the community dev The IICT is concerned with the
empowerment of Indonesian community to resolvertbein disputes and conducts mediation
training for community leaders. As one of accredliinstitutions, the IICT is also able to certify
trainees to become court mediators.

With funding support from the European Union (EtHe Supreme Court of Indonesia has
created Good Governance in the Indonesian Judigeogram. One component is mediation
training for community leaders in 5 (five) provisgavhich are East Java, West Sumatra, South
Sulawesi, Bali and Papua. IICT was appointed tadoot this training program between May-
December 2007. This paper will analyze the trgjainonducted in Bali and Papua, and present
some findings in the 2 (two) provinces. Bali arep®a are chosen because they still strongly
hold and practice traditional values in their dadgtivities and apply some values in the
mediation training.

COMMUNITY MEDIATION TRAININGSIN BALI AND PAPUA

There were 4 (four) activities in the program ofdmaion training, which included preliminary
visits, basic mediation training, assisted medmtiand follow-up certification training.
Preliminary visits involved an initial survey onetHocal conditions, meeting and selecting
prospective participants for the training and clmgsan appropriate venue. IICT and EU
conducted this activity to analyze the local cudtand the way it resolved conflicts (Lederach
1995). It also provided an opportunity to propepigepare for the training in order not to
‘parachute’ in (Brubaker and Verdonk 1999). Basiedmtion training provided community
leaders with basic skills and theory on mediatiofissisted mediation was intended to give
assistance to participants who were having a désputhe form of co-mediation. This also made
the participants aware of the traditional way afalging disputes and other alternatives for
resolving disputes as comparison (Lang & Taylor ®00 Follow-up certification training
emphasized the advanced mediation skills of comtydeaders and provided some additional
sessions concerning the certification materialsex@ms on theory and practice.



Selection of Participants

Before doing the first activity of preliminary visj IICT and EU developed some criteria to
choose prospective participants for the trainifitpese criteria addressed personality traits, level
of education, professional background, culturaléss gender considerations and the number of
participants.

When selecting the participants based on persgrtadiits, some considerations were taken. The
most important personality trait requirements tat set for the prospective participants were
that they did not have an authoritarian, or wossdictatorial style. This was important because
those who have this kind of personality trait woulot be fit to become mediators. Another
requirement was the ability to nurture good relahups in the community. We cross-checked
the participants’ background with members in thencwnity and local NGOs. Another
personality trait was for the prospective partiipe have the talent/style to be a mediator (such
as patience, empathy, initiative, communicatiotiskind the ability to be neutral and impartial)
and a willingness to learn new knowledge and teeshes/her experiences.

With regard to the required level of educationwés initially set that at least the prospective
participants should have finished high school ideorto understand the theory of mediation
comprehensively. But then it was realized thas tieiquirement was not desirable considering
some tribal leaders had no education whatsoevere ®ven being against the formal education
saying it was not in accordance with traditiondlues. So we set as the minimum prerequisite
that prospective participants must be able to speakwrite Indonesian language fluently, as the
training was conducted in Indonesian language.

Based on professional background, we set no regemeas to the achievements of the tribal and
religious leaders. Most of them were farmers, lteeg and businessmen. But the participants
were expected to have the age of a minimum of 26sye order to be mature enough to be
involved in a highly participatory model of medatitraining.

Some requirements were made related to the culssaés. Supported by the top officials of the
Supreme Court, the program was specially desigoaeéftect the traditional ways of resolving
conflicts. To meet this objective, the particigantere expected to understand the local culture
(especially the local ways to resolve conflicte)haive been involved in at least one case that has
been mediated, whether or not the case reachetlensnt, to have a position in a customary or
religious institution that settled disputes andrépresent the community in one area, and be
willing to participate in the training full time. However, the committee did not accept
prospective participants who were having a confliith another tribal leader. This was to
prevent any misunderstandings from the local leadeino were suspicious enough of the
mediation training program. Suspicions may havweearbecause the trainers were from Jakarta
and were sponsored by foreign funding.

The committee also tried to balance the number atigjppants between men and women.
However, due to cultural conditions in Bali and &apt was impossible to do so. In the two
provinces men are the ones who settle the dispatéseir community. Women are involved

only in religious ceremonies where they can leadpérformance. Tribal leaders were reluctant
when asked to send a female representative tadimeng. In the interests of gender-balanced
training, the committee negotiated to involve thaders’ wives to be the participants. Female
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NGO workers were also invited because they dideed to have to permission from their tribal
leaders. In the end, there were only 3 femalesngn@3 participants in Papua and only 6 six
females among the 25 participants in Bali. Thaltaumber of participants was limited to a
maximum of 25 people in each province to makeféative and efficient.

There were a few difficulties in selecting the papants in the field. Although most prospective
participants were able to speak and write Indomekaaguage, a few of them were illiterate.
However, because they had a strong influence iin toenmunity and fulfilled the other criteria,
they were still selected and were assisted byreslaitor if necessary. This leniency also applied
to the age requirement, especially in Papua. Bsr#nbal leaders are elected genealogically,
some of them are still very young. Some even atecstildren but usually are temporarily
represented by the elders. These tribal leaderscalledondoafi (Aliansi Masyarakat Adat
Nusantara (AMAN) 2003) They were therefore selctdthough below 25 years old, if they
were mature enough (more than 17 years old) totlesid tribes and were able to settle conflicts
that arose in the community. This is not foundB@i because they are led by elders, called
bendesa adat (LBH Bali 2005). In Bali, tribal leaders were adly prominent religious leaders
so they were mostly asked by the people to setdputkes. Other criteria were met by the
prospective participants. In the end, there whareet categories of people chosen to become
participants: tribal leaders, prominent religioeaders and local NGO workers.

Training M ethod

The committee made sure that the mediation traimiag based on an adult-learning model. It
was expected that this would lead to high partiogpafrom the trainees because the participants
already had experience in resolving conflicts. Mokthe sessions were conducted by doing
simulations, role-plays and games. The mediatie@orty based on Western models was adjusted
to accommodate the traditional, local values. Vélven there were contradictions, the trainers
asked for feedback from the participants and ubs&dto enrich their mutual knowledge and
experience. Trainees were encouraged to be aatiaeyi session by asking questions and sharing
their experiences. Whenever one trainer was congethe theory or leading a session, four
other trainers were assigned to support the ppaints to anticipate any confusion or
misunderstandings. Cases for simulations andpialgs were also formulated according to local
culture. Names of the disputants, locations amdkihd of disputes used traditional terms. To
help participants and trainers with administratmatters, the training was also assisted by two
staffs.

Training Syllabus

As mentioned above, this program consisted of twalk of mediation training: basic and
follow-up (including certification). The basic maton training was conducted over four and a
half days. At the opening, an ice breaker was wsadake participants and trainers relax with
one another. Then some training rules were fortadland agreed upon. These rules comprised
the obligation of participants to join all trainirsgssions full-time, to not verbally or physically
attack other participants when any disagreemengeara prohibition on smoking inside the



training room and a requirement to turn-off orsde mobile phones. These rules were based on
participants and trainers suggestions and were atiutagreed to. The rule of not verbally or
physically attacking other participants when argadreement arose was specifically important in
Papua because most of the participants were tebders. Trainees were also asked to join the
program full-time because one of the requiremenmtget a certificate to practice as a mediator in
courts is 90% attendance. At the start of eacimitrg day, trainers also conducted reflexive
sessions to remind the participants of what theylearned previously, what could be improved
and what was going to be taught in the next session

The syllabus of the basic mediation training inelddan overview of approaches to alternative
dispute resolution; an introduction and simulatmina negotiation; a strategy of negotiation

based on positions and interests; a basic undeistanf issues, positions and interests; conflict
analysis; an arbitration-mediation simulation, aafuction and simulation of a mediation; stages
of mediation; skills and techniques of mediatofjrdeg issues and formulating an agenda and its
simulation; reframing and a simulation; caucus ansimulation; uncovering hidden interests;

traps for mediators; a role play of a multi-partgdiation; a mediator’s code of conduct; and

drafting a settlement.

Before drafting the syllabus for the follow-up treig, trainers asked participants for feedback
and requests in relation to the assisted mediaibinity. Based on a survey at this stage, most
of the participants felt the need to improve theiowledge of mediator’s skills and techniques,
conflict analysis and combining and formulating aifernative dispute resolution approaches
according to their local culture. They also askedbe given information about state laws and
regulations and traditional norms. These matemase then combined with the certification
sessions which included the institutionalizatioraldérnative dispute resolution in formal sectoral
regulations, the Supreme Court regulations on eaumexed mediation, the mediators’ code of
ethics in court and exams in theory and practida@s training was conducted over three days.

Cultural Approach

When conducting the trainings, both basic and ¥olip, the committee gave maximum effort to
adjust them according to local culture. Case satmuhs were formulated to be based on local
content. The trainings always started by prayimgGobd Almighty on each day led by one
participant who took a turn. All participants fromapua are Christians and most of the
participants from Bali are Hindus. In Bali, themmittee provide incense as part of the Balinese
culture. In Papua, we provided sirih and buah min@etel nut tree) for the participants because
they usually chewed this kind of fruit as parttod tulture.

In choosing the venue, we initially searched fdoaal community centre that could be used for
the training, but because the facilities were ri#cuate, we then selected an appropriate hotel
for the training venue. The important criteriom fihoosing a hotel was that it had sufficient
facilities but was not luxurious which would haveeln uncomfortable for local participants.
Time was allocated so as not to clash with locéilags (either customary or religious events).



FINDINGS

After conducting the four activities related to tt@mmunity mediation trainings in Bali
and Papua, some findings are presented which ieclubether community mediation as
practiced in Indonesia is really a form of mediater arbitration, whether community mediation
settlements can result in a final and binding legyaflorcements such as a court decision, the
clash between indigenous values and state lawgamder issues.

Arbitration, not mediation

As mentioned earlier, IICT with the support frorme tBupreme Court of Indonesian and EU
choose to conduct mediation trainings rather ththeraalternative dispute resolutions because of
its comparative advantages. This is also in cantjan with the establishment of court-annexed
mediation. But in the field, we find that mediatioannot be used for all private disputes in the
community. According to customary law in Bali, whiis calledawig-awig, all disputes that
have been regulated in customary law must be deltyean adjudication process (LBH Bali
2005). The ones that have not been regulated easetiled by mediation. Each traditional
village in Bali may have different customary lawsghis situation is similar in Papua where the
tribal leaders and elders are used to doing atioitran settling the disputes in their community,
not mediation. Because of their position as cuatynteaders and their wisdom, people expect
them to adjudicate.

The trainings were not trying to change or forcediaton as the way of resolving conflicts in

those two provinces. That would not be a possbleise because it contradicts the traditional
values. The initial objective was to empower ggpnts to incorporate the traditional way of
resolving disputes in their mediation. The goantltshifted to giving the participants proper
knowledge of doing better conflict resolution byypa more attention to the interests of the
disputants. Participants felt that they had ameiased ability to resolve a conflict after the
training was completed. They were also able tovigde options to disputants whether they
wanted to use arbitration or mediation in the psscef settling a dispute. Participants also
found that they can combine mediation and arbdrain resolving their conflicts in the form of

Med-Arb. This form highly involved the disputanits the mediation process by inviting

suggestions of settlements from them, but therag the third party to decide the outcome. By
doing so, disputants at least felt their voicesenmacommodated and got their access to justice.

However, the participants can only do mediatiorthgy register themselves as mediators in
court-annexed mediation. They have to put aside fhosition as tribal/religious leaders who
are used to adjudicate.

Can community mediation settlement resolve in final and binding legal enforcement such
ascourt decision?
Based on Indonesian civil procedure, the settlesnpraduced outside the court have no legal

enforcement such as a judicial decision. Whenteamumexed mediation was newly established,
based on Supreme Court Regulation No. 2 Year 20@3,egulation stayed the same. No out-of-
court settlements can be enforced and they arelonting to the parties who have agreed on



those settlements. This limits the possibilitygeftting more disputes settled by mediation in
court. Realizing this condition, the Supreme Caififindonesia revised the regulation on court-
annexed mediation iB008 and now allows out-of-court private case eseitints to be registered

in court and to have final and binding legal enéonent such as court decision (article 23). But
this regulation has one requirement, that theegattht must be mediated by a certified mediator.

This clause impacts on traditional ways of resavdisputes and also on community leaders.
They can now play a bigger role in resolving prvalisputes in accordance with the local
culture. Additionally, the revision of court-anmek mediation also allows for mediation in

Sharia courts for civil disputes among Muslims. m@aunity leaders who are certified can settle
disputes between the community members who areiMsisind then bring the settlement into
court to have a legal enforcement. By doing saorteannexed mediation gives alternatives to
the disputants in choosing their mediator. Thisaisnajor breakthrough in court-annexed
mediation which provides wider access to justice hodonesian people, especially the

vulnerable parties. It is expected that the paowl@omen’s voices can be heard without having
to go to the court which can be an intimidatingexignce and costing them a lot of money.

The class between indigenous values and state laws
Civil dispute resolution in Indonesia includes thitegal sources: customamgdat) law, Islamic

law and civil law inherited from Dutch colonial eflills 2006). It is a complex system and
each influences the other. The civil law is coasgdl as the state law and fundamental norms.
Despite the freedom of individuals to choose wHal is suitable in resolving a dispute, the
regulation says that a settlement produced by Isléaw oradat law must not against the state
law. If it contradicts the state law, then it isnsidered as voidbétal demi hukum). This
regulation has caused many controversies, espetaaltraditional communities who still want

to apply their laws. Many riots are prevalent iddnesia in response to decisions or settlements
produced from courts which fail to provide just @unhes for indigenous people and neglect
customary values (IICT 2005).

By giving the chance to allow indigenous way ofatemg conflict and acknowledge its
settlements to have final and binding legal enforeet such as court decision, the Supreme
Court of Indonesia has made a progressive stepfanming the judicial system in the country.
The Supreme Court can also gain a benefit in igsthis policy which is to overcome the case
backlog that has been hampering its performangeenBpowering tribal and religious leaders to
resolve conflicts in their own community, it carsden the burden of the Supreme Court. The
community members will also feel that now they hageess to justice within their reach.

The United Nations Declaration on The Rights ofigetious Peoples (article 5) also states that
indigenous people have the right to maintain arméngthen their distinct political, legal,
economic, social and cultural institutions, whiggaining their rights to participate fully, if they



so choose, in the political, economic, social amitucal life of the state. Simarmata (2006) also
indicates that a government will run more smoothiyacknowledges the existing institutions of
indigenous community, including the way of resotyitonflicts. Nevertheless, the consideration
of a universal human right has to be addressedubeci is needed to ensure and protect the
interests of vulnerable parties in mediation. Teeception that there is no universal human
right and argues that it applies in accordance thiéhsituation of certain cultures (Ife 1999) has
to be rejected.

Gender issues

It is difficult to discuss gender issues with theditional community. They have already had the
custom that it is men who are resolving conflictSribal leaders reject the idea of sending
women from their tribes to be participants in thedmtion trainings, not to mention to be

mediators in settling disputes in their communitgome customs in Papua forbid women to
come by themselves to the mediation process and tabe represented by the men in their
family (IICT 2005). In Bali, women are only alloa¢o settle disputes which involve women or
to lead a religious ceremony. Women'’s interestsséiiemarginalised. Women are also having
difficulty in conveying their interests because mokthe adjudicators and mediators, both in
court and in the community, are men.

In the context of Indonesia with its patriarchalvieonment, mediation may also conceal the
interests of women because most of the mediatersnan. The number of female mediators has
to be increased and they have to be given gregigortunity to mediate a dispute, especially
where there are women disputants involved. Comiyumiediation has to pay attention to
balance the position women, who are mostly in mareerable condition. Women have to be
given the opportunity to speak for themselves tovey their interests. Women need not to be
represented by men in the mediation process whiitih@ppens in some cultures in the country.
‘The questioning and challenging of statements lbang about changes, including challenges
made to statements made by the judiciary and contynimstitutions (Parker 1992, p. 35).

The trainings try to acknowledge this gender awessrio the participants. However, we do not
convey it in a frontal manner because it will onbuse bigger resistant from tribal leaders. At
the very least, we expect them to respect the gightwomen to represent themselves in the
mediation process. We also expect the femaleqgaatits to become the agents of change in
their community to speak out for women’s interest8y empowering them with mediation
knowledge, it is expected that women in their comityunow have the alternative to get access
to justice.
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L egislation

Law No. 30 Year 1999 concernidgbitration and Alternative Dispute Resolution.

Law on Civil Procedureblerziene Indonesisch Reglement (‘HIR’)

Supreme Court Regulation No. 2 Year 2003 concerliedjation Proceduresin Courts.

Supreme Court Regulation No. 1 Year 20fghcerningThe Implementation of Mediation in
Courts.

United Nations Declaration on The Rights of Indiges Peoples.
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